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C E M E T E R Y  A N D  FU N E R A L  T R U ST S PR O G R A M 


D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


ST A T E  O F H A W A II


In the M atter of the C em etery A uthority's ) C E M  2010-15-L 


L icense of


)


)


O A H U  C E M E T E R Y  A SSO C IA T IO N ,


)


) 


R espondent.


)


)


242092407


SE T T L E M E N T  A G R E E M E N T  PR IO R  T O  FIL IN G  O F PE T IT IO N 


FO R  D ISC IPL IN A R Y  A C T IO N  A N D  D IR E C T O R 'S FIN A L  O R D E R 


Petitioner, D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S'


R E G U L A T E D  IN D U ST R IE S C O M PL A IN T S O FFIC E  (hereinafter "R IC O " or "Petitioner"),


through its undersigned attorneys, and R espondent O A H U  C E M E T E R Y  A SSO C IA T IO N 


(hereinafter "R espondent"), enter into this Settlem ent A greem ent on the term s and conditions set


forth below .


A . U N C O N T E S T E D  F A C T S : 


1. 

A t all relevant tim es herein, R espondent w as licensed by the C em etery and


Funeral T rusts Program  (hereinafter the "Program ") as a cem etery authority under L icense
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N um ber C E 11. The license w as issued on or about N ovem ber 9, 1967. The license w ill expire


on or about D ecem ber 31, 2011.


2. R espondent's last know n business address is 2162 N uuanu A venue, H onolulu,


H aw aii 96802, and its last know n m ailing address is P.O . B ox 3170, H onolulu, H aw aii 96802.


3. R IC O  received inform ation indicating that at the tim e R espondent subm itted its


application for renew al of its license in N ovem ber 2009, R espondent w as able to furnish audited


financial statem ents for its Perpetual C are Trust but w as unable to furnish an audited financial


statem ent for its pre-need funeral trust.


4. R IC O  alleges that, at present, R espondent's pre-need funeral trust is w ithout a


trustee and is not being adm inistered by a bank.


5. 

The foregoing allegations, if proven at an adm inistrative hearing before the


Program , w ould constitute violations of the follow ing statute(s) and/or rule(s): H aw aii R evised


Statutes ("H R S") § 441-37 (pre-need trust shall be adm inistered by a bank) and H aw aii


A dm inistrative R ules ("H A R ") § 16-75-7 (relating to requirem ents for trustees).


6. 

The Program  has jurisdiction over the subject m atter herein and over the parties


hereto.
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A  copy of the executed Settlem ent A greem ent has been provided to the


D epartm ent of the A ttorney G eneral.


B. R EPR ESEN TA TIO N S B Y  R ESPO N D EN T: 


1. 

For purposes of this action, R espondent is represented by J. G eorge H etherington,


Esq., Torkildson, K atz, M oore, H etherington &  H arris, 700 B ishop Street, 15 th  floor, H onolulu,


H aw aii 96813-4187.
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2. 

R espondent enters into this Settlem ent A greem ent freely, know ingly, voluntarily,


and under no coercion or duress.


3. 

R espondent is aw are of the right to have a hearing to adjudicate the issues in the


case. Pursuant to H R S § 91-9(d), R espondent freely, know ingly, and voluntarily w aives the right


to a hearing and agrees to dispose of this case in accordance w ith the ten 

-

ns and conditions of this


Settlem ent A greem ent.


4. 

R espondent being at all tim es relevant herein licensed as a cem etery authority by


the Program  acknow ledges that R espondent is subject to penalties including but not lim ited to,


revocation, suspension or lim itation of the license and adm inistrative fines, if the foregoing


allegations are proven at hearing.


5. 

R espondent does not adm it to violating any law  or rule, but acknow ledges that


R IC O  has sufficient cause to file a Petition for D isciplinary A ction against R espondent's license.


6. 

R espondent enters into this Settlem ent A greem ent as a com prom ise of the claim s


and to conserve on the expenses of proceeding w ith an adm inistrative hearing on this m atter.


7. 

R espondent agrees that this Settlem ent A greem ent is intended to resolve the


issues raised in R IC O 's investigation in R IC O  C ase N o. C EM  2010-15-L.


8. 

R espondent understands this Settlem ent A greem ent is public record pursuant to


H aw aii R evised Statutes chapter 92F.


9. 

R espondent subm its that it ceased its practice of selling pre-need m em orial item s


and intennent services in 1985. The rem aining purchasers and the am ount of purchases are


show n in the follow ing listing. R espondent has asked the trustee of its perpetual care trust to


serve as the trustee of the pre-need trust and has also asked another bank to do so. B oth entities
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declined because they w ish to cease providing such services and the cost of establishing and


m aintaining the trust and filing the required reports for this relatively sm all principal am ount


w ould not be feasible.


D ennis A lba $ 80.00


B arbara A tkinson


$177.00


A m ericus &  N ettie D uarte
 $190.00


C onstance Fukum oto


$ 72.00


Y oshio Funakoshi
 $354.00


B etty G ittel
 $ 40.00


K oyei &  K iyoko G oya
 $120.00


Tam ie H anzaw a
 $148.00


Shigeko H irata


$ 85.00


Ellen H ughes
 $215.00


R ichard Ikei


$245.00


A lan Inaba


$810.00


Takeshi &  Ethel Ito


$142.00


G eorge K agam i
 $ 68.00


Lily K am igaki
 $ 90.00


A nnie K ang
 $ 30.00


H yoichi K aw asaki
 $155.00


D aisy K iakona


$470.00


G eorge K iakona


$470.00


Fum iyo K ishishita
 $141.00


Tom iko K om oto
 $ 90.00


R obert K ondo


$250.00


Eddie K uw azaki
 $ 46.00


M atsu M atayoshi


$148.00


Fred M atsum ura


$213.00


U tako M iyashiro


$168.00


Shizuye M iyazaki


$215.00


O pal M uneoka (H arper)


$110.00


Sadako N akagaw a


$484.00


Shigeru &  H elen N akano


$111.00


K eichi N akasone


$ 60.00


K enji &  M artha N ishim i


$ 23.00


K iyoshi &  Jeannette O kazaki $141.00


Y oshiko Sato
 $200.00


H ajim e &  A lice Shim ogaw a $138.00


M isao Sum ida


$184.00


H enry &  M arian Suzuki


$253.00
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M atsuko Takeba
 $140.00


W allace Takeda
 $215.00


R ichard &  Elsie Takem ura
 $115.00


G eorge Tokunaga


$206.00


M ikata Tom inaga


$110.00


Tam ae M argaret Tsuruoka


$177.00


Stanley U yezu


$238.00


A lice V on Linden
 $ 9.00


Im ogene W ise


$100.00


Fred &  Thom as Y am anaka $138.00


D ayid &  Faye Y am ashita


$138.00


M asako Y am ashita


$114.00


M inoru Y am ate


$ 60.00


C. 

TER M S O F SETTLEM EN T: 


1. 

Probation. R espondent's cem etery authority license in the State of H aw aii is


hereby placed on probation for a period of eighteen (18) m onths. D uring the probationary period,


R espondent agrees to com ply w ith the follow ing term s and conditions:


2. 

Locate each purchaser or the fam ily of the purchaser w ithin 90 days and refund


m onies. R espondent shall m ake best efforts to find current addresses for the purchasers or their


fam ilies, and to refund all m onies w ithin 90 days. R espondent shall, at a m inim um , attem pt to


locate the purchaser using the follow ing sources: telephone inform ation service, applicable


police reports, city directory, pertinent public records such as the D epartm ent of H ealth, and U .S.


Postal Service.


3. 

In conjunction w ith sending these refunds, provide w ritten offers to each


purchaser or the purchaser's fam ily that if the services that w ere originally purchased are desired, 


the R espondent w ill provide such services w ithout any additional charges except for the am ount


that w as refunded. B ecause the purchasers are entitled to the value of their purchases in excess
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of the refunded am ounts, R espondent shall agree to provide all purchasers w ho subsequently seek


such services the m erchandise and interm ent services they purchased on a pre-need basis w ithout


paym ent of any additional am ount. Those purchasers w ho desire these services need only pay the


am ount refunded.


4. Provide m onthly status reports on contacts w ith purchasers and m aintenance of


funds. R espondent shall provide a m onthly report to R IC O  w hich includes copies of all w ritten


com m unications and responses w ith the purchasers w ho have been located and been provided


w ith refunds. R espondent shall also provide a report w hich show s that the funds are being


m aintained in accordance w ith H aw aii law  and show ing that any w ithdraw als are solely for the


refunds being carried out.


5. W ithin 120 days, provide a report to R IC O  indicating w hich purchasers could not


be located and a copy of the report of abandoned property that is being subm itted to the director


of finance. R espondent shall provide a report notifying R IC O  w hich purchasers could not be


located. Pursuant to the provisions of H .R .S. §§ 523A -17 to 523A -19, R espondent shall follow 


the requirem ents for the reporting of and delivery of abandoned property, and shall keep R IC O 


apprised of the status of the process.


6. Failure to C om ply w ith Settlem ent A greem ent. If R espondent fails to fully and


tim ely com ply w ith the term s of this Settlem ent A greem ent, and specifically, the term s of its


probation, as set forth in paragraphs C .2 - C .5 above, R espondent's license shall be autom atically


suspended upon R IC O 's filing of an affidavit w ith the Program  attesting to such failure. In case


of such suspension, R espondent shall turn in all indicia of the license to the E xecutive O fficer of


the Program  w ithin ten (10) days after receipt of notice of the suspension. In case of such
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suspension, R espondent shall be required to apply to the C em etery A uthority for reinstatem ent of


its license, pursuant to and subject to H R S §§ 92-17, 436B -20, and all other applicable law s and


rules in effect at the tim e.


7. 

Possible further sanction. The Program , at its discretion, m ay pursue additional


disciplinary action as provided by law  to include further fines and other sanctions as the Program 


m ay deem  appropriate if R espondent violates any provision of the statutes or rules governing the


conduct of cem etery authorities in the State of H aw aii, or if R espondent fails to abide by the


term s of this Settlem ent A greem ent.


8. 

A pproval of the Program . R espondent agrees that, except for the representations,


agreem ents and covenants contained in Paragraphs C .9, C .10, C .11 and C .12 below , this


Settlem ent A greem ent shall not be binding on any of the parties unless and until it is approved by


the Program .


9. N o O bjection if the Program  Fails to A pprove. If the Program  does not approve


this Settlem ent A greem ent, does not issue an order pursuant thereto, or does not approve a lesser


rem edy, but instead an adm inistrative hearing is conducted against R espondent in the Program 's


usual and custom ary fashion pursuant to the A dm inistrative Procedure A ct, R espondent agrees


that neither R espondent nor any attorney that R espondent m ay retain, w ill raise as an objection in


any adm inistrative proceeding or in any judicial action, to the Program 's proceeding against


R espondent on the basis that the Program  has becom e disqualified to consider the case because


of its review  and consideration of this Settlem ent A greem ent.
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10. 

A ny A m biguities Shall be C onstrued to Protect the C onsum ing Public. It is


agreed that any am biguity in this Settlem ent A greem ent is to be read in the m anner that m ost


com pletely protects the interests of the consum ing public.


11. 

N o R eliance on R epresentations by R IC O . O ther than the m atters specifically


stated in this Settlem ent A greem ent, neither R IC O  nor anyone acting on its behalf has m ade any


representation of fact, opinion or prom ise to R espondent to induce entry into this Settlem ent


A greem ent, and R espondent is not relying upon any statem ent, representation or opinion or


prom ise m ade by R IC O  or any of its agents, em ployees, representatives or attorneys concerning


the nature, extent or duration of exposure to legal liability arising from  the subject m atter of this


Settlem ent A greem ent or concerning any other m atter.


12. 

C om plete A greem ent. This Settlem ent A greem ent is a com plete settlem ent of the


rights, responsibilities and liabilities of the parties hereto w ith respect to the subject m atter


hereof; contains the entire agreem ent of the parties; and m ay only be m odified, changed or


am ended by w ritten instrum ent duly executed by all parties hereto.


//


//


//


//


//


//
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IN  W ITN ESS W H ER EO F, the parties have signed this Settlem ent A greem ent on the


date(s) set forth below .


D A T E D : H onolulu, H aw aii,


D A T E D : H onolulu, H aw aii, 

A PPR O V ED  A S TO  FO R M :


O A H U  C EM ETER Y  A SSO C IA TIO N 


By:


M i\Y 3 1 2011


1/1 -Xititth rtkai 


D A R IA  A . bO IY -G O TO 


B O B B I W .Y . LU M -M EW 


A ttorneys for D epartm ent of C om m erce and


C onsum er A ffairs


i


J . ' 

oR t r

 T H E R IN 


A t ·rney or espondent
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IN  TH E M A TTER  O F TH E C EM ETER Y  A U TH O R ITY 'S LIC EN SE O F O A H U  C EM ETER Y 


A SSO C IA TIO N ; SETTLEM EN T A G R EEM EN T PR IO R  TO  FILIN G  O F PETITIO N  FO R 


D ISC IPLIN A R Y  A C TIO N  A N D  D IR EC TO R 'S FIN A L O R D ER ; C A SE N O . C EM  2010-15-L


A PPR O V ED  A N D  SO  O R D ER ED :


C EM ETER Y  A N D  FU N ER A L TR U STS PR O G R A M 


STA TE O F H A W A II


D irector of the D e
 C om m erce


and C onsum er A f
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H aw aii.


N am e:


N otary Public, State o H 


M ARGARET S.A. KAGEYAM A


M y Com m ission expires: 

N otary P ublic, S tate of H aw aii


M y 

com m ission expires: O ctober 31 2011


STA TE O F 

T hI°
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) SS.
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, before m e personally appeared


S

cattbA

rless R 9 t'ic̀1,

 m iknow n to be the person described, and w ho executed the


foregoing instrum ent on behalf of 

V

iD v
  , and acknow ledged that he/she executed the sam e as


his/her free act and deed. I 
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CCOW at raa
 e rth is2  

day of 

1VV1 

, 20  t 

 , in the


C ity of 

, in the C ounty of 

 -t-T

.NRAJA,t(4, 

, in the State of


vt C eyrn er 
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S t
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n M IY A
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as its
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